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ARBITRATION 

AWARD 
 
 Arbitrator: COLIN RANI  
 Case No.: WECT 15242-12  
 Date of Award: 14 FEBRUARY 2013  
 
 
 

In the ARBITRATION between: 
 
 
 
CEPPWAWU obo Ingrid Adams  

(Union / Applicant) 

 
 
and 
 
 
Glaxo Smith Kline (Pty) Ltd  
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 Union/Applicant’s representative: Patricia Gabriels, CEPPWAWU 
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 Telefax:  

 
 
 Respondent’s representative: Sean Hadskins 

 Respondent’s address: 10 Bolt Road 

  Parkwood 
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 Telephone: 011-2523200
 Telefax: 011-4475878 
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DETAILS OF HEARING AND REPRESENTATION 
 
 
 
1. The arbitration hearing was held in Cape Town at the Glaxo Smith Kline offices on 14 and 27 February 

2013.  

 

2. Ms Ingrid Adams, the applicant, was represented by Ms Patricia Gabriels from CEPPWAWU.  Mr Sean 

Hadskins represented the respondent, Glaxo Smith Kline.  The proceedings were recorded. 

electronically.   

 
 
ISSUE TO BE DECIDED 
 
3. Whether the applicant's dismissal for misconduct was substantively fair.  

 
 
BACKGROUND TO THE ISSUE 
 

 4. The respondent operates in the business of pharmaceuticals and healthcare. The applicant began 

service with the respondent on 18 January 1988. She worked as a Machine Operator.  The applicant 

was dismissed on 13 August 2012 for dishonesty and/or fraudulent conduct. At the time of her dismissal, 

the applicant was earning R9 364.47. She wants to be reinstated with full back pay. 

 

Issues of common cause 

 

5. The procedural fairness of the dismissal is not disputed. The applicant admitted that she did not follow 

the company’s procedures regarding the removal of the product (1 of box of Grand Pa Powders) on 17 

July 2012. The applicant was aware of the company’s rules regarding the removal of products from the 

company’s premises. The parties confirmed that, in this case, the product was not stolen from the 

company. However, the product must be declared when it enters or leaves the company’s premises. 

The parties confirmed that, in terms of the company’s disciplinary code, the recommended sanction for 

dishonesty and/or fraud is a dismissal. The applicant had a clean disciplinary record. 

 

 Issues in dispute 

 

6. Whether the applicant’s conduct was an act of dishonesty/fraud in that, on the day of the incident, it is 

alleged that the applicant wanted to conceal the product found in her bag by the security officer; whether 
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the respondent applied its disciplinary procedures consistently; and whether the dismissal was an 

appropriate sanction. 

 
SURVEY OF EVIDENCE AND ARGUMENT 
 

7. Although I have considered all of the evidence and arguments, because section 138 (7) of the Labour 

Relations Act requires that the reasons for my decision be stated briefly, I have referred only to the 

evidence and arguments that I regard as necessary to substantiate my finding and determination of the 

dispute. 

 
8. The parties agreed to the admission into evidence of a bundle of documents, including the company's 

disciplinary code and staff communication brief.  Neither party disputed the validity of the documents. 

 
 
The Respondent's case 
 

 “Substantive Fairness“  

 

9. Ms Lindsay Taylor, who is the respondent's Security Officer, gave evidence. She testified that the 

applicant failed to declare a box of Grand Pa Powders 25’s packs when she exited the company’s 

premises on 17 July 2012.  She said that a box Grand Pa Powder fell out when she was searching the 

applicant’s bag. She stated that the applicant concealed the Grand Pa Powder by placing tracksuit 

pants over it. She said that, when she asked the applicant about the Grand Pa Powders, the applicant 

told her that Ms Lihle Smith had put it in her bag. 

 

10. Ms Adelia Kolbe, who is the respondent’s Line Manager, gave evidence. She testified that the applicant 

spoke to her on 18 July 2012 to inform her that a box of Grand Pa Powders was found in the applicant’s 

bag by the security officer. Ms Kolbe stated that the applicant told her that Ms Lihle Smith put the box of 

Grand Pa Powders in her bag. She said that the applicant was aware of the procedures of the company 

regarding the removal of the products. During cross-examination, Ms Kolbe said that the applicant acted 

in a dishonest manner by trying to conceal the Grand Pa Powder. 

 

11.  Ms Lihle Smith, a former contract employer for the respondent, gave evidence. She testified that she 

brought the Grand Pa Powders from home on 16 July 2012. She bought them at the company store 

earlier on.  She said that she realized that she had to declare the Grand Pa Powders at the security gate 

when she brought them back into workplace from home. She immediately reported the omission as 

soon as she realized it to her manager/packaging leader. She stated that she gave the Grand Pa 
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Powders to the applicant as a gift  on 16 July 2012. She denied that she put the Grand Pa Powders in 

the applicant's bag. During cross-examination, Ms Smith admitted that she was supposed to declare the 

product before taking it inside the company promises. However, she testified that her failure to do so 

was a genuine mistake. 

12. Mr. Devan Pillay, who was the respondent’s Factory Support Manager, gave evidence. He testified that 

the respondent did not act inconsistently when it dismissed the applicant. He stated that the 

respondent’s Corrective Action & Preventative Action (CAPA) process was not applied indiscriminately. 

Mr. Pillay stated that the merits of Ms Lihle Smith’s case and that of the applicant are different. In the 

case of Ms Lihle Smith, the respondent found that the fact that she did not declare the Grand Pa 

Powders when she brought it inside the company’s premise was a genuine error. Whereas, in the case 

of the applicant, it was found in the disciplinary hearing that the applicant wanted to conceal the Grand 

Pa Powders, which was a ground for dismissal. 

13. Mr. Pillay submitted that 350-400 people access the company’s premises daily. The respondent 

produces household brands, including Grand Pa Powders, Eno, etc. Therefore, the respondent put in 

place the mechanism for security personnel to distinguish between company property and purchased 

goods. The respondent uses its disciplinary procedures and CAPA to enforce this. 

 
The Employee's case 
 

“Substantive Fairness”  

 

14. The applicant gave evidence.  She testified that, on the day in question, she worked until 20h00. She 

took everything that was in her locker and put it in her bag. She said that she was shocked when the 

security showed her a box of Grand Pa Powders. 

15. The applicant stated that she got the Grand Pa Powders from Ms Lihle Smith on 16 July 2012. Ms Smith 

bought the Grand Pa Powders at the respondent’s staff shop. The applicant said that she put the Grand 

Pa Powders in her locker after receiving it from Ms Smith. On the following day, she decided to take the 

Grand Pa Powders home. She stated that she put the Grand Pa Powders in her bag just at the time 

when she was ready to go home. She said that she forgot to declare it as is required by the terms of the 

company’s procedures. On the following day, she reported the incident of the Grand Pa Powders found 

in her bag to her manager. The applicant denied that she concealed the Grand Pa Powders. The 

applicant stated that the Grand Pa Powders was on top of her bag, not hidden under her tracksuit as 

stated by Ms Lindsay Taylor.     
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16. The applicant denied that she told both Ms Lindsay Taylor and Ms Adelia Kolbe that Ms Lihle Smith put 

the Grand Pa Powders in her bag. The applicant called Ms Margeret Wildschutt as a witness to 

corroborate her testimony that she never said that Ms Lihle Smith put Grand Pa Powders in her bag. Ms 

Wildschutt testified that the applicant said to Ms Lindsay Taylor that she had gotten the Grand Pa 

Powders from Ms Lihle Smith. Ms Wildschutt admitted during cross-examination that she was not privy 

to the entire conversation between the applicant and Ms Lindsay Taylor on the day in question. 

  

 

SUMMARY OF ARGUMENTS 

 

17. Mr. Hadskins argued that the applicant’s action was an act of dishonesty/fraud. The applicant admitted 

that she did not follow procedures. Mr. Hadskins stated that the pharmaceutical industry is highly 

regulated. The employees are expected to adhere to the company’s rules and procedures. Mr. Hadskins 

stated that the unauthorized removal of a product, especially Grand Pa Powders, from the company’s 

premises is a growing problem facing the respondent. 

 

18. Mr. Hadskins argued that Mr. Pillay’s testimony that the respondent applied the disciplinary procedures 

consistently was not contradicted. Mr. Pillay testified that the circumstances in the case of Ms Smith 

were different from that of the applicant. Hence, they were treated differently.  

 

19. Mr. Hadskins argued that the respondent has proven on a balance of probability that the applicant 

committed acts of dishonesty and conducted herself in a fraudulent manner. The respondent called two 

witnesses (Ms Lindsay Smith and Ms Adelia Kolbe) to prove that the applicant acted in a dishonest and 

fraudulent manner. The respondent prays that the applicants’ claim for unfair dismissal be dismissed 

without further compensation.  

 

20. Ms Gabriels argued that the dismissal of the applicant was harsh, because the applicant was supposed 

to receive a final warning for not following procedures. Ms Gabriels said that the respondent acted 

inconsistently, because Ms Smith also broke the company’s rule, but she was not disciplined and/or 

dismissed. 

 

21. Ms Gabriels argued that the respondent did not lead evidence to substantiate a claim that the applicant 

was guilty of dishonesty. She submitted that the arbitrator must accept the applicant's version that the 

Grand Pa Powders found in the applicant’s bag was not concealed because she had nothing to lose or 

gain. The applicant prays that the arbitrator finds that the dismissal of the applicant was unfair. 
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ANALYSIS OF EVIDENCE AND ARGUMENT 
 
“Substantive Fairness” 

 

22. The employer must prove on the balance of probabilities that the employee is guilty of misconduct.  

Schedule 8 of the Labour Relations Act in the Code of Good Practice provides appropriate guidelines.     

 

 23. Any person who is determining whether a dismissal for misconduct is unfair must consider:  1. Whether 

a rule was contravened.  2. If it was, was the rule valid and reasonable?  3. Was the employee aware or 

could he reasonably have been expected to be aware of the rule?  4. Was the rule consistently applied?  

5. Was the dismissal an appropriate sanction?  Certainly, the rule against dishonesty/fraud is a valid and 

reasonable rule. 

 

 24. The primary question that must be answered is whether a rule was contravened, i.e. has the respondent 

discharged the onus of proving that there was a reasonable cause for the dismissal of the applicant. It is, 

therefore, imperative to look at the evidence presented by the respondent's witnesses and by the 

applicant.  

 

25. In this case, it is a common cause that the applicant contravened the respondent’s rules or procedures 

 regarding the removal of goods. In this case, the Grand Pa Powders was bought from the staff shop. 

Even though the applicant admitted that she did not follow the procedures in taking the product home, 

she insists that her action did not constitute dishonesty/fraud, because she did not conceal the Grand Pa 

Powders found in her bag.   

 

26. The company’s disciplinary code defines dishonesty/fraud as deliberately giving untrue, erroneous or 

misleading information or testimony verbally or in writing. Ms Lindsay Taylor testified that the applicant 

concealed the Grand Pa Powders found in her bag. The applicant’s version is that she did not conceal 

the Grand Pa Powders; she just forgot that she had  box Grand Pa Powders in her bag. The question is 

how the applicant could have forgotten about the Grand Pa Powders  despite the fact that she had put it 

in her bag just minutes before she passed the company’s security gate to go home. The applicant knew 

when she took the Grand Pa Powders out of her locker and put it in her bag that she was obliged to 

follow the required procedures in taking the product outside of the company’s premises. It is highly 

probable that the applicant concealed the Grand Pa Powders because she realized that she did not 
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follow procedures in taking it outside the company premises. Therefore, I find that the applicant was not 

truthful about her actions. 

 

 

 “Appropriateness of the sanction” 

 

27. Here, I will consider the gravity of the contravention of the rule, consistency in the application of the rule 

and sanction, and the factors that may justify a different sanction. 

 

28. The applicant was charged and dismissed for dishonesty/fraudulent conduct. I have confirmed that the 

respondent has proven on the balance of probabilities that the applicant is guilty. In the terms of the 

company’s disciplinary code, the charge of dishonesty/fraudulent conduct  is classified as a very serious 

and dismissible offence. The employer is allowed to set standards of conduct in the workplace . 

However, the dismissal must be substantively fair.  

 

29. In this case, the respondent put  in place the mechanism for security personnel to distinguish between 

company property and purchased goods. This is a very important rule/practice. The attempt by the 

applicant to conceal the product cannot be condone. However, it is an established fact that the Grand 

Pa Powders belonged to the applicant and was purchased in the staff shop. Under the circumstances,  

progressive disciplinary action should have been considered. 

  

30. Item 3(4) of the Code of Good Practice stipulates that: generally, it is not appropriate to dismiss an 

employee for a first offence, except if the misconduct is serious and is such of gravity that it makes a 

continued employment relationship intolerable. In this case, the respondent  did not present evidence to 

prove that a continued employment relationship with the applicant was intolerable.  

 

31. The applicant argued that the respondent acted inconsistently, because Ms Lihle Smith, who brought the 

Grand Pa Powders into the company’s premises without declaring them to the security officer was not 

disciplined or dismissed. The respondent argued that the circumstances were different. Ms Smith 

testified that she made a genuine mistake. She said that she immediately informed her Packing Leader, 

and the omission was corrected. The respondent argued that Ms Smith did not seek to deceive anyone 

unlike the applicant. The difference in the two cases is that the applicant attempted to conceal  the 

Grand Pa Powders. The fact of the matter is that  Ms Smith contravened the same rule i.e. bring the 

Grand Pa Powders to the company’s premises without declaring it. Ms Smith was not disciplined for this 
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omission because  the respondent believed that she made a genuine mistake.  If the respondent viewed  

the adherence to the rule seriously, a parity on the disciplinary measure was supposed to be observed. 

 

 

32. I have considered that  the applicant has twenty-five years  five years of service and a clean disciplinary 

record. Under the circumstances, I find that dismissal was not  an appropriate sanction. 

 

 
 
 
AWARD 
 
33. The respondent is required to reinstate the applicant’s employment retroactively on terms and 

conditions not less favorable than those that existed at the time of the termination of his employment on 

13  August  2012. 

 

34.  The reinstatement is without a back pay. The applicant should take a blame for her misconduct. The 

applicant must report on duty on 25 March 2013.   

 
 
 
 
 
 Arbitrator: Colin Rani 
 Sector: Chemical 
 


